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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Houoreble Fresuk D. Quian
Executive Secretary
Texas 3tate Parks
Austin, Texas '

Dear 3irg - . Opinton No. 0-56%0

We have your letter in regs
the more pertineat portions of ¥hic

Jest your assistance in
ag this claim against the
doard and/or Nike Matise for

vernment's claim agsinst the Texas
l:a/aoard is made to stand up, &1l of our
1ikevise be lisdble and our Special Park
suffer & loss of several thousand dol-
lars, Please refer to:

*House Bill Kumber 686, Chapter 431, of the
Geusral Lavs of the A7th legislature, Regular Ses-
sion vhich reads as follovws: -

Couy,
v .
MICATION 18 TO BE CONSTRUED AS A DEFARTMENTAL OPINION WNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Houorabls Frauk D. Quinn, page 2

- “'B8ection 1. fhe State Parks Fosrd ia hers-
by _suthoxized fo operste or gxsnt goncesaions ip

goacession goutracts for any ceuspwe Nesek drive,
pther lmprovemente ln e¢onnsct '

; Jarx sites wvherever fetsible. 2he Pevenus tht

: arted by the dtate Perks Hoard shall, yhen ¢ole

LA =

"She fact aitustion is thiss The ¢oncession
bullding of riler State Parks has & large rsonm
in which are located tables and chairs for the
convenience of the public im resting, eating and
driaking -~ 8 inks only, & place on the out-
side for danai%i. although at tinmes there is scme
dansing inside; ad ia which fo0d and soft drinks
ere sold., Also located in this room is an glec-
triec musis-box machine., Those desiring musis
must iasert the uegcessary coins in the music mach-
ine, ler BCate Perk Coucessions does Rot own
the musiz machine, but receives & percentege of
the receipts. '

"Mr. Nike MHatise is nov end has beea for more
thaa four years employed by the Texeas State Parks
Board as mtaager of Tyler State Perk and operates
the Toxas State Park Concessioas for the Board.
K. Aatise receives & small (15-20%) perceantage
of the net profit earned by Tyler Btate Park Cou-
cessions.

¢

fgyler State ParX Concessioas is the name
_glven to the agency operating the conceasicns at
%ner State Park as a matter of convenience to the
Board., fTyler State Park Coucessions is @ part of
the Texas State Parks Board.

"our next contention is that under the vord-
10g of the cabaret tex lav, the fact situstion ex-
isting in the coacession building of Tyler State
Park does not counstitite a cabaret, roof garden,
ete,,“8nd <hat therefore, no tex should hive been
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assessed. Ia this connsotion ws c¢ite the
cases of U, 3, v, Broadmoor Hotel Co., 30 Ped.
Rep. (25&. ..o. .*1; aRd Deshler Hotel Co. v,
Busey, Ped. Bupp. 392, which, although basing
their holding on earliier amendmsnts of ths law,
novertheless are helpful ia construing wording
used in the present lav.

*Even should it be deolided that the fact
situation existing ia the concession duilding of
Tyler State Park does come within the wmeaning of
the cabaret tax lav, we still contend that the
Texas State Parks Bosrd is not liadle for the as-
sessmetit, Although the Federsl Goverument has
assessed State Agencies for variocus taxss, this
vas based on & proprietary activity of the State
as distinguished from a governmsatal fuaction.

In this connection, may we cite the cass of Btate
v. Brannum, 111 8. V. itd’ 347, in regard to the
function of the operation of & State Park.

*We are herevith submitting certain evidence

- t0 support ouwr coutention that Mr. Nike Katise is
42 employee of the Texas State Parks Board, aad,
tharefore, net perscoally lisble for the payment
of the cabaret tax. ¥Enclosed is & countract, a
bond, and an oath of office, coveriang Mr. Matise
48 caretaker and park manager of Tyler 3tate Park
and Tyler State Park Concessions."

We have very carsfully considered your letter, to-

8ether with the pertinent papers which you sent us in connsc-
tion with same. ' .

Ve have 2189 read the authorities cited by you, as
Vell as others.

C It is our iuﬁgmnt that the assessment made by the
Ollector of Internal Revenus of the United 3tates, &nd of

Yaleh you complain, is lavful and that 0o successful defense
°uld be made thereto in the courts, '

y 2 3a : 00 of the United States Code
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*There ahall Le levied, aasessed, eollected
end paid « & tax of one and one-half cents for each
tea cents or fraction thereof of the amount patd
for adnission to any public performence for profit
at roel gerden, cabaret, or other similar en-~
ter at, to which the oﬁnr is wholly or in
part included ia the price paid for refreshmant,
service, or merohandise; the amount paid for sush
sénission to be deemed %0 Ve tventy per ceatum of
the amount paié for refreshasut, service, and mer-
chandise, Whore the smount paid for admission
is fifty cents orf less, no tax shall be imposed.”

The cases sited by you were interpretations of the
lay above quoted. YThey pointed out that mere service of food
12 the manner and with the accessories customsry and expected
by the patrons of hotels of the charscter there involved did
a0t constitute an eatertainment vithian the contemplation of
lav. The amendments to said section are responsive to these

decistons, snd that section nov reads:

*rhere shell de levisd, sasessed, colleat-
sd, and pald - & tax mqnlvaicnz to five per ceatum
of all amounts paid for sdmission, refreshmsnt,
service, or mershandise, st auy roof garden, cab-
aret, or other similar plaece furaishiag & publie
performance foy profit, by or for any patrou or
guest who 1s euatitled to be present durlug auy
portion of such performsance. The tera f‘roof
garden, ¢abaret or other similar place' shall
include any room in any hotel, restaurant, hall,

or other public place where musie and claniqg
xfivIIo el oF oEﬁEr entertalnment, exdept in-
struze 'n%ﬂ' or nc! ! ChANIoA)L Wuslo Alone, &re a?‘!‘o‘i-‘i"-
&d The pétrons in counection With the serving or
e g of Tood, refreshment, or merchandiss. A"
Performauce shall be regarded as belng furalshed
for profit for purposes of this section even

though the sharge mede for admission, refresh-
tent, ssrvice, or merchandiss is not increasad

by reason of the furaishiag of such performance.

¢« «+ (2) The tax imposed . . . shall be retura-
od and peid by ths perscn receiving such payments.

(Bnaphaeis sdded)
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The operation described by you appears to come
squarely vithin the scope of this section.

Further, ve are of the opinion that the exemption
from Natlounsl taxation, wvhich ordinarily atteches to State
agencies and instrumentalities, wvould afford no defense under
the facts ocutlined in your letter. As ssid by the United
Stt:;; Supreme Court, in South Carolina v. U.3., 199 U.S. 437,

at H

"The exemption of state agencies and instra-
mentalities from National taxation is limited to
thoss which are of & strictly governmental characge=
er, and does uot extend to those which are used by
the 3State in the carrying oun of an ordinary privete
business.

. L] . L]

“Whenever a State engages in & business which
is of a private nature that business is not with-
drawn from the taxing pover of thes Nation."

' . Hote also this langusge, ia Helvering v. Powers, 293
u.s. 21‘. ‘t 2273

“e « « the State, with its owa conception of
public advantage, is undertaking & business enter-
prise of a sort that is normally within the reach
of the federal taxing power &nd is distinct from
the usual governmental fuactions that are immune
from federal taxation in order to safeguard the
necessary independence of the Btate."

Similar holdings ere: Helvering v. Pherrell, 303 U.8.
218; Allen v. Regents, J0& U.S. 439.

Ve therefore respectfully advise that the tax in-
quired about by you should bhe paid. .

o ' Very truly yours
e ATTORNEY GENERAL OF TEXAS

o
) w Dbl
£ Arthur L. Moller /5p,qi; -
ALY :db _ e Assistant/ ... ...
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CHAIRMAN




